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STATEMENT OF THE CASE

A hearing was held on this claim on September 24, 2008, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on July 15, 2008.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at the hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on May 23, 2007,

when the claimant alleges he sustained an injury.

3. The claimant earned an average weekly wage on May 23, 2007, of

$544.00, resulting in an applicable compensation rate of $363.00 for

temporary total disability benefits, in the event compensability is

established.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be determined are, as follows:

1. Compensability of claimant’s alleged May 23, 2007, injury and August

7, 2007, injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

The record consists of a one volume transcript of the September 24, 2008

hearing, consisting of the testimony of Stephen Waymack, Vicki White, Brian

Campbell, and Shane Williams, and all documentary evidence consisting of

Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical

records); Claimant’s Exhibit No. 2  (Medical records); Respondents’ Exhibit No. 1

(Medical records); and Respondents’ Exhibit No. 2 (Non-medical records).  In

addition, I have blue-backed and made a part of the record a copy of a letter brief

dated October 2, 2008, from the claimant. 

CONTENTIONS

The claimant contends he sustained a compensable injury to his back on

May 23, 2007, and on August 7, 2007, while working for the respondent employer
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and is entitled to appropriate benefits.  The claimant contends that the claim was

denied by Georgia Polen of Specialty Risk Services based on no medical to support

a work-related injury.  The claim was denied on February 7, 2008, which was prior

to the February 11, 2008, filing of the Form AR-N Employee’s Notice of Injury.  The

May 2007 injury was the result of an automobile accident .  The claimant contends

a second injury occurred approximately August 7, 2007, when an employee of

another company dropped one end of a cross-tie which the claimant was helping

him load into his company delivery truck.  While the claimant was on light duty he

was required to make deliveries which resulted in having to lift more than he was

supposed to, which aggravated what Ms. Polen is calling a pre-existing condition

(spinal stenosis).  The pre-existing condition to which Ms. Polen refers to was

unknown until the claimant had an MRI on August 22, 2007.  The claimant asserts

that a pre-existing disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce the

disability for which workers’ compensation is sought.  Actronix, Inc. v. Curtis, ___

Ark. App. ___, ___ S.W.3d ___ (Sept. 26, 2007).

The respondents contend that the claimant did not sustain an injury arising

out of or within the course and scope of his employment with Treadway Electric

Company.  Respondents contend that the claimant’s alleged problems are, if

anything, pre-existing and degenerative in nature.  In the event this claim is found

to be compensable, respondents reserve the right to assert a credit for benefits paid

to, or on behalf of, the claimant by any group health and/or disability policies.
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FACTUAL SUMMARY

The claimant is 52 years old (d.o.b. 9/19/57).   He completed eleventh grade

and attended Southwest College for air conditioning and refrigeration.  He was a

basic electronics and aircraft technician in the Arkansas Air National Guard from

1975 until 1980.  He is a licensed electrician.  He testified that he has worked in

construction and electrical work all of his life, including working in the office as a

general superintendent for an electrical company and an estimator.  He began

working for Treadway Electric on December 8, 2006.  He worked in delivery,

warehouse, and counter sales.  His job duties included stocking the warehouse,

receiving material, delivering material, and handling counter sales.  He used a

company van to make deliveries.  He delivered conduit, electrical switch boxes,

wire, light bulbs, and light fixtures.    

Waymack testified that he had no prior injuries to his lower right back.  He

explained that he had a motorcycle accident in 1976 and bruised his kidney and

pulled muscles in his lower left back.  He had a truck wreck in 2004 which resulted

in neck problems.  He also had a softball accident in 2004 and suffered an ACL

injury and a cervical strain.  In 1983, he pulled a hamstring muscle and re-injured

his lower left back.  He underwent physical therapy and deep massage treatments.

He testified that he was able to work after 1983 without restriction and has not had

any problems with his back for years.  

Waymack described the events leading up to his accident on May 23, 2007,

I had made a delivery to Gravel Ridge.  On the way back, I didn’t see
this car around a school bus and pulled out.  The lady hit me in the
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front driver’s wheel at approximately 40 miles an hour.  I had my
seatbelt on, and bruising came up in my lower back over the next
couple of days.

He reported the accident to his supervisor but decided not to seek medical

attention at that time because he thought he was just bruised.   He sought medical

attention after the cross-tie incident in August of 2007.  He explained that he was

picking up a cross-tie when the other guy dropped his end to the ground.  He felt

pain in his lower right back and hip.  He reported it to his supervisor and Shane

Williams, another one of his bosses.  Williams had requested that he pick up the

cross-ties.  

Waymack testified that after the May 23rd accident, he missed a few days of

work and that his back condition improved at times.  He recalled one instance where

he had difficulty getting out of bed and needed a walker and could not straighten his

back for a couple of days.   He went to see Dr. Storeygard on August 13, 2007.  He

was referred to another doctor for an MRI, physical therapy, pain medication, and

hot and cold packs.  He was off work for a week between August 20 and August 30.

He continues to treat with Dr. Storeygard.  The MRI on his lower back was

performed on August 22nd.  Surgery was not recommended.  He was treated with

therapy, steroid injections, and medication.  He returned to work on August 30, but

worked on light duty to the extent the job permitted.   He explained that the doctor

asked him to take it easy but did not put him on any weight restrictions.  He

explained to the supervisor that he could not handle some of the heavy rolls of 90

to 200 lbs, but was not given much assistance.  He continued to have problems. 
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He testified that he told his employer that the incident was work-related on

August 7th.  He explained that originally Shane told him to hire a lawyer, but later

realized that he was working for the company at the time of the incident rather than

buying something for himself.  He filed the claim on January 18, 2008, because his

problems worsened steadily.  He had previously filed a claim in 1983.  He initiated

the claim due to the severity of his injury.  He explained that the claim was denied

on the basis that he suffered from a pre-existing condition.  He explained that prior

to May 23rd he had seen a doctor for stenosis in the cervical area, but not in his

lower back.  He explained that he was currently taking Vicodin and Percocet which

helped him to walk and move without pain.  He testified that he talked to human

resources on January 10, 2008, and offered to work in estimating and the counter,

but was told he would have to come back with a full medical release as a delivery

driver and that they would make no accommodations.  He was placed on medical

leave on January 8, 2008.  He testified that he has not looked for another job with

light duties and has not collected unemployment.  He drew short term disability for

three months for a total amount of $3,025.  He has applied for long term disability.

Waymack testified that he wanted to return to work in a supply house

because of his 30 years of experience.  He believes that he is able to perform

counter sales, estimating, and some light lifting, but will not be able to work as an

electrician due to his current physical restrictions.  He explained that he was in need

of a hip replacement in both hips within six months.  
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On cross-examination, Waymack testified that he did not know if his hip

condition was work-related.  He explained that the pain in his lower back radiating

into his leg and knee were different from the multiple pains in his hip.  He testified

that he wished he was still working at Treadway because he really enjoyed the job

and built specially designed racks in his own shop for the store.  

Waymack explained that he needed the use of a walker several times in

August and used a walker that his mother had due to a hip replacement.  He

testified that he had only needed the walker on one weekend before the cross-tie

incident and did not go to the doctor because it cleared up before Monday.  He

testified that he has arthritis in his neck and degenerative disc disease.  In June of

2006, he had an incident with a little electric scooter and jammed his right hip.  He

explained that he had a pulled groin muscle.  He has been diagnosed with

avascular necrosis of the left and right hips.  

Waymack testified that there were no employee rights notices posted in any

of the break rooms in the Cabot store where he worked.  He testified that he began

taking pain medication in August of 2007.  He was taking Celebrex for arthritis and

Flexeril before the incident in May of 2007.  He had applied for social security

disability in 2005 for his neck but was denied.  He testified that he told the doctors

that he was having pain but didn’t know exactly what was causing it because he had

not been diagnosed.  He testified that Dr. Storeygard instructed him on July 11th to

be off work for six months for a hip replacement, but that the surgery had not been

scheduled.  He explained that he had been hurting in the right side of his lower back
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since August and does not know if it is his back or neck causing the pain.  He

testified that they were looking into doing spinal surgery on his back when they

found the hip problem.  The plan is to have the hip replacement and see how his

back progresses.  The pain has lightened up since he has been off work, but the

pain in his hip has worsened after the steroid injections for his low back pain.  

Vicki White, the claimant’s ex-wife, testified for the claimant.  She testified

that she was married to the claimant until 1992 and lived with the claimant during

2007.  She testified that she was not aware that the clamant had any pain in his

lower right back until after the wreck in 2007.  She testified that he had bruising and

soreness after the wreck; that he was limping and walking with a cane.  He resumed

normal activity within one week.  Although she was not living with the claimant in

August of 2007, she observed that he had a lot more difficulty walking after August

of 2007.  She explained that at times he could not get up or walk unassisted without

a walker or cane.  He was not able to perform normal daily activities without

assistance.  She explained that she is currently living with the claimant and testified

that he still complains of pain in the right back, hip, knee, and down his leg.  She

testified that he appeared to be in a lot of pain and was uncomfortable and grumpy.

She explained that he didn’t want to do anything or go anywhere after the incident

in August of 2007.  She testified that some days now are better than others.  She

testified that she does the housework and the laundry.  He can now drive on good

days and can take care of his own basis hygiene. 
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Brian Campbell testified that he was the Branch Manager at Treadway in

Cabot for 18 months.  He hired the claimant in December of 2006 to work in the

warehouse and as a delivery driver.  He explained that the claimant was a pretty

good employee.  He recalled that Waymack began complaining generally about  his

sciatic nerve and neck in January of 2007.   He was aware that the claimant had

spinal injections before the automobile accident in May of 2007.  He testified that

the wreck occurred in the late afternoon on the Friday before Memorial Day.  He

went to the scene and picked the claimant up.  Campbell testified that Waymack

appeared to be a little shook up, but did not recall any specific complaints of

injuries.  Waymack returned to work on Tuesday and did not miss work due to the

accident.  Campbell explained that he was aware of the cross-tie incident in August

of 2007, but was not at the office at that time.  He recalled that Waymack

complained that he had twisted or jerked his back when the other guy dropped his

end of the cross-tie.  He did not seek any treatment or miss any work.  He recalled

one period of time later that the claimant missed work due to his back hurting, but

did not know why it hurt.  Campbell testified that Waymack told him that he had to

quit working in January of 2008 because he was no longer able to work and needed

to take care of his back.  He testified that the store has notices posted on the glass

going into his office which informs the employees about workers’ compensation.  

Campbell testified that he first became aware that Waymack was claiming

that his back problems were related to his work accident in January of 2008, after

being informed by their human resources person.  He explained that the claimant
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only complained that he was sore after the accident, which he considered normal.

He testified that had the claimant informed him of any injury, he would have

contacted the human resource person to find out the procedures to follow.  After the

cross tie incident, he asked the claimant if he needed anything and Waymack said

he would be all right.  He was able to perform his job duties without assistance.  He

recalled a later incident in which the claimant had gone to the Little Rock store and

returned and said he was unable to walk very well due to a pinched nerve.  He sent

him home for the rest of that day.  Campbell testified that there was always

something ailing the claimant and he did not know exactly when it started.  He was

able to work light duty on some days.  He recalled one instance when the claimant

brought in a doctor’s note which had restrictions on lifting for a week in the fall of

2007.  He explained that he had always assumed that his reason for medical

treatment was due to a pre-existing injury he had in his neck and back before he

came to work at Treadway.  

Shane Williams testified that he works as Director of Operations for

Treadway Electric.  His job duties included oversight of operations of fourteen

locations.  He had contact with the claimant on two to three days a week when he

would go to the Cabot store.  He observed that Waymack appeared to be a very

hard working guy.  He complained that he had sciatic nerve issues going down his

leg and back problems from past experiences.  He explained that Waymack had a

back issue both before and after the accident in May of 2007.  
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Williams testified that he asked the claimant to pick up some cross-ties for

the purpose of storing conduit off the ground.  The next  time that Williams saw him,

Waymack complained that he hurt his back from picking up the cross-ties.  Williams

explained that he didn’t think much of it because Waymack complained about his

back a lot.  He had not heard anything else about Waymack being hurt because of

that particular incident.  He denied telling Waymack to hire a lawyer.  He explained

that the claimant had good days and bad days.  He had seen employment notices

posted on the windows in the manager’s office in Cabot.  He testified that he did not

see any change in the way the claimant worked or his complaints of ailments after

the May 23rd accident.  He testified that the claimant had back issues when he came

to Treadway and was always complaining of a back issue and his sciatic nerve.  He

would have told him to go to the human resource person if the claimant had told him

that his back problems were related to either the cross-tie incident or the automobile

accident.   

Medical records reveal that the claimant was treated for cervical strain and

arthritis problems continuously from December of 2004 until 2007, including a series

of epidural injections in 2005. As a result of a motorcycle accident in November of

2006, the claimant also suffered from a right inguinal strain and right hip arthritis.

On August 13, 2007, the claimant sought treatment with Dr. Storeygard with

complaints of right low back pain down into his hip which was caused when he lifted

a cross-tie a few weeks earlier.  He was diagnosed with a lumbar strain with

possible radiculopathy and treated conservatively with medications and physical
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therapy.  On August 22, 2007, the claimant underwent an MRI of the lumbar spine.

The MRI revealed that the claimant had “Third degree disc degeneration at all levels

with mild retrolisthesis of L4 on 5 and L5-S1.”  The scan also showed that the

claimant had disc bulging at L2-3, L3-4, L4-5, and L5-S1.  It was also noted that he

had relative spinal stenosis at L3-4 and L2-3 due to disc bulging, facet and

ligamentous hypertrophy, as well as congenitally short pedicles.  On August 27,

2007, Dr. Storeygard’s notes reflect that the claimant’s condition was improving.  He

noted that the claimant was trying to work at the electrical company but had been

working at the counter.   He noted that the claimant should complete his physical

therapy and remain off work until August 30, 2007.  On August 30, 2007, the doctor

noted continued improvement and that the lumbar arthritis and strain were

resolving.  He released the claimant to light duty work.  He was next seen by Dr.

Storeygard on November 9, 2007, at which time the claimant advised that he had

strained his back “a couple of days ago” and that he was having to use a walker to

get around.    

The claimant continued to treat for lumbar strain and arthritis in 2008,

including a series of epidural injections.  Following an MRI on July 2, 2008, he was

diagnosed with severe avascular necrosis of the right hip and moderate avascular

necrosis of the left hip.  

On April 28, 2008, Dr. Storeygard issued a written response to the question

of whether the claimant’s spinal stenosis was work-related.  The doctor opined:

I don’t think one could attribute all of the degenerative arthritic change
in his back seen on the MRI to a single back injury, but lifting a cross-



- 13 -Waymack - F801261

tie can certainly exacerbate lumbar arthritis and spinal stenosis, which
had been asymptomatic up to that point.

He went on to note that claimant’s long history of manual labor was the cumulative

cause of his lumbar arthritis.  He further observes that if the claimant confirmed that

the cross-tie incident was part of his work, then “I think we can say that it is work-

related.  To my knowledge, it had not been reported to his employer at that time as

a work-related injury. . . .“

DISCUSSION

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland



- 14 -Waymack - F801261

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, there is no dispute over whether a specific incident

occurred in May and August of 2007 at work.  The claimant testified that he injured

his back in an automobile accident in May of 2007 and again in August while lifting

a cross-tie.  He testified that he complained of back pain to his supervisor and

sought medical treatment after the second incident in August.  The respondents

contend that the claimant did not report the alleged injury as work-related until

February of 2008.  His supervisor  testified that he was aware of the two incidents

but would have referred the claimant to the human resources person if he had been

told that claimant’s back problems were related to these incidents.  He further

testified that the claimant continued to work performing his job duties until January

of 2008 when he quit.

Based on my review of the credible evidence, I find that the claimant has

failed to prove by a preponderance of the evidence that he suffered a compensable

injury while performing employment services for Treadway in May and August of
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2007.  The medical evidence in this case reveals that the claimant suffered from

degenerative lumbar arthritis and spinal stenosis as revealed in the MRI of the

lumbar spine performed on August 22, 2007.  The evidence reveals that the

claimant did not seek medical treatment after the automobile accident in May of

2007 and returned to work performing his regular duties.  While the claimant did

seek medical treatment on August 13, 2007, a few weeks after the cross tie

incident, the medical evidence reveals that at most the claimant suffered  a lumbar

strain, a temporary aggravation of a pre-existing back condition for which he was

treated until August 30, 2007, when he was released by the doctor to return to light

duty work.  He did not file a formal claim until February of 2007, after he quit his job.

He sought treatment from his own doctors using his personal health insurance and

collected short-term disability.

II. CAUSATION 

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, it is clear that claimant suffered from degenerative neck

and back problems.  In workers’ compensation law, an employer takes the

employee as he finds him, and employment circumstances that aggravate

preexisting conditions are compensable.  Williams v. L & W Janitorial, Inc., 85 Ark.
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App. 1, 145 S.W.3d 383 (2004); Heritage Baptist Temple v. Robison, 82 Ark. App.

460, 120 S.W.3d 150 (2003).   However, an aggravation is a new injury resulting

from an independent incident.  Id.  An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable injury in order to

establish compensability for the aggravation. Id.  

Claimant contends that he sustained an injury to his lower back as a result

of the two incidents at work.  Claimant’s supervisor testified that the claimant

continued to work with no apparent problems after the accident in May.  He further

testified that the claimant was also able to work after the August 2007 incident.

Both Campbell and Williams testified that it was difficult to distinguish any difference

between the complaints of ailments prior to the August 2007 incident from those

complaints after the incident.  Dr. Storeygard however suggests that the cross-tie

incident could have aggravated the pre-existing lumbar arthritis based on the

claimant’s asymptomatic back condition.    The medical records further reveal that

this aggravation was a temporary condition which resolved after conservative

treatment and did not reoccur until November of 2007, when the claimant reported

a new incident which had occurred. 

Based on my review of the entire record, I find that the claimant has proven

that the work-related incident of August of 2007 was the cause of the need for his

medical treatment from August 13, 2007, until August 30, 2007, but was not the

cause of the need for his medical treatment prior to August 13, 2007, or the medical

treatment rendered after August 30, 2007.  In addition, I find that the claimant has
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proven that the time he missed from work between August 13, 2007, and August

30, 2007, was due to the work-related injury of August 7, 2007, but do not find that

the claimant has proven that any other missed work was due to the work-related

injury.

III. NOTICE 

The respondents further contend that the claimant did not give notice of his

injury until January of 2008.  The claimant testified that he told both Campbell and

Williams of his back problems but admits that he did not tell them that the back

problems were work-related until he filed his claim at the end of January of 2008.

Moreover, the evidence reveals that the claimant had filed a previous workers’

compensation claim and was familiar with the procedures for filing such claims.

Based on this evidence, I find that the claimant did not provide notice of his injury

until January 31, 2008, and that any claim for medical or indemnity benefits prior to

that date would be barred by Ark. Code Ann. § 11-9-701.

FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on May 23, 2007,

and August 7, 2007.

3. The claimant earned an average weekly wage on May 23, 2007, and

August 7, 2007, of $544.00, resulting in an applicable compensation
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rate of $363.00 for temporary total disability benefits, in the event

compensability is established.

4. Respondents have controverted this claim in its entirety.

5. Claimant has proven by a preponderance of the evidence that he

sustained a temporary aggravation of a pre-existing lumbar back

condition as a result of the cross-tie incident on August 7, 2007.

6. Claimant has failed to prove by a preponderance of the evidence that

he sustained a compensable low back injury as a result of the

automobile accident on May 23, 2007.

7. Claimant has proven by a preponderance of the evidence that the

work-related cross-tie incident on August 7, 2007, was the cause for

the need for his medical treatment from August 13, 2007, until August

30, 2007.  

8. The preponderance of the evidence shows that the claimant failed to

give notice of a work-related injury to Treadway prior to the filing of his

claim in January of 2008, and therefore respondents are not

responsible for disability or medical benefits prior to the receipt of the

claimant’s report of injury.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.
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IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


